
 

INITIAL REMARKS AND COMMENTS TO THE DRAFT ACT ON 

RENEWABLE ENERGY SOURCES 

General remarks: 

a) the draft act on renewable energy sources was supposed to implement the provisions of 

the Directive 2009/28/EC on the promotion of the use of energy from renewable sources 

and to create a new legal act, which would comprehensively shape the legal conditions for 

the support of dynamic and stable development of renewable energy in Poland and to 

achieve the goals specified in the said Directive. Unfortunately, both goals have not been 

fulfilled in the said draft; 

b) the draft act fails to implement such basic provisions of the Directive as the simplification 

and shortening of the administrative procedures for the preparation, certification and 

authorization of renewable energy sources (RES) installations and the provision of 

a prioritized and guaranteed access to the power grid system for electricity generated from 

renewable sources. In particular in the second aspect it will be necessary to introduce 

certain provisions or at least legal frameworks, which will be fully presented in the Act on 

Energy Law; 

c) the act introduces also significant changes into the current support mechanism for the 

generation of electric energy from renewable sources. The purpose of those changes was to 

increase the stability of the system, minimize the investment risk and rationalize the costs. 

This purpose was achieved only partially and the introduced changes are followed by new 

risks, which may prevent rather than activate the investment decisions. The new 

mechanism is to be based on the increase of income stability of the entities producing 

energy from renewable sources, in particular by: 

a) calculating the substitution fee in a new way, 

b) introducing the 15-year period of support duration for particular installation, 

c) introducing the correction ratios, specified in the regulation for 5 years. 

The idea of such construction of the system seems fair and gives chances to meet the 

expectations, provided that the provisions are precise and there are no reasons for doubts 

regarding the changes of the correction ratio for a given installation within the period of 15 

years from the moment of commissioning the installation. It will be also necessary to 

properly determine the level of the correction ratios, which should include the actual costs 

and efficiency of particular types of technologies. It is also crucial for the proper functioning 

of the system to restore the obligation to purchase the entire offered amount of energy 

from RES installations connected to the power grid at an average market price. Changes in 

this area and limiting the obligation only to micro-installations are the major defects of the 

draft act; 

d) the method of calculating the substitution fee, including the average sale price for energy 

from the previous calendar year, increases the stability of the system and gives the basis 

for 

e) creating more reliable business plans. One question is still difficult to answer - is the 

amount of PLN 470 enough to provide the efficiency of the system, bearing in mind that 

along with the development of the market and with the increase of certificates of origin, the 

value of property rights to those certificates will decrease and the anticipated growth of 

energy prices will not improve the financial results of the installations. In such situation the 



key elements of stabilization and efficiency of the system will be the levels of the obligation 

in terms of the share of energy from renewable sources and the technological factors. It is 

necessary to make economic simulations, showing the long term development of the 

market, including the limitation of support for the amortized installations, obligations to 

include the energy from renewable sources imposed on new entities and the expected 

increase of energy prices; 

f) however, the effect of system stabilization is lost due to the fact that the mechanism of 

stating the thresholds for the obligation related to obtaining and cancelling of the 

certificates of origin, types of renewable sources of energy and determination of the 

amount of energy is still given in the ordinance of the Minister in charge of the Economy. 

The thresholds of the obligation should be specified in the National Action Plan and all the 

remaining elements of the ordinance should be stated in the act; 

g) the act introduces an instrument suspending the efficiency of the system by directing the 

means of support for new installations and restricting the support for depreciated 

installations – and this is a very good solution; 

h) the act introduces the obligation to include, when issuing a decision on environmental 

conditions, positive results for the environment due to the generation of energy from 

renewable sources – and this is a very good solution; 

i) proposed provisions regarding the international cooperation by the development of 

renewable energy are not followed by any new mechanism facilitating such cooperation. 

There are no clear rules for the inclusion of energy from such international installations in 

the performance of national energy goals. These provisions require simplification and 

efficiency improvement; 

j) the act inadequately promotes and supports micro-installations and biogas installations, 

leaving in many areas the remaining renewable sources of energy without any proper 

support. Such approach to certain RES technologies is completely unjustified, especially in 

terms of our national renewable energy resources and their actual role in performing the 

national policies and plans. It is not about limiting the proposed support for micro-

installations and biogas installations, but to include other sources in the system as well.



Detailed comments and remarks: 

No. Refers to: Opinion Proposed amendments 

1.  Art. 2 sec. 3) Definition of biomass in this wording, although copied from 

the translation of the Directive, does not exclude the use of 

wood for energy purposes. Combustion of wood and wood 

products, which may be used for other production purposes, 

should be prohibited, because it blocks the development of 

energy crops. 

Change of wording:  

“biomass – part of products, which undergo biodegradation 

– waste or agricultural biological residues, together with 

plant and animal materials, including materials from 

breeding, fish farming and aquaculture and also part of 

industrial waste, which undergo biodegradation, including 

forestry waste, waste from industry associated with forestry 

and municipal waste.” 

2.  Art. 2  No definition of the connection infrastructure for renewable 

energy installations. Separation of the production 

installation and connection installation in the definition is of 

great significance in terms of planning and environmental 

procedures at the stage of investment project development. 

The authorities frequently  require joint environmental 

procedures for the production installation and connection 

infrastructure, ignoring the fact, that the connection serves 

for several independent structures or is executed by another 

investor or is not precise enough at the stage of developing 

the project of the power generating source, because the 

connection conditions have not been issued yet. 

Introduction of separate definitions may help in making the 

decision on the determination of the location of the public 

purpose investment, which refers to the connection 

infrastructure, but not to the power generating sources. 

Additional section: 

“connection – technologically related technical devices for 

the reception of energy generated by renewable energy 

installations and for the transmission and introduction of the 

energy into the national power system in the connection 

point”. 

3.  Art. 3 The requirement of licensing business activity in terms of 

generating energy from renewable sources seems irrational 

and in contradiction to the spirit of increasing the freedom 

of business, but most of all contrary to Art. 13 of the 

Renewable Energy Directive. Since the conventional sources 

of electric power with the capacity below 50 MW do not 

Delete Art. 3.  

Replacing licensing with simple submission of notice to the 

President of URE (Energy Regulatory Office) of information 

on the initiation of business activity consisting in the 

generation of energy from renewable sources. Such notice 

should include the basic information about the 



require licensing (Art. 58. Sec. 2 of the EP project), the 

requirement of licences for all RES is here discriminating.  

company/entrepreneur and the type of initiated business 

activity. 

4.  Art.4-20 Exclusion from licensing should cover all RES – not only 

agricultural biogas and micro-installations. The proposed 

provisions on declarations and control of activity consisting 

in generating energy in micro-installations and agricultural 

biogas plants strongly exceed the conditions specified for 

licensed sources. It creates unnecessary paperwork, which 

will result in discouraging from such type of activity. Those 

provisions are contrary to the spirit of Art. 13 of the 

Renewable Energy Directive.  

Delete Art. 4-20.  

5.  Art. 25 sec. 1 Cancellation of the basic element of the support mechanism 

for the generation of energy from Renewables sources – 

meaning the obligation to buy energy generated from RES 

and connected to the grid – will result in drastic impairment 

of the conditions for the development of renewable energy 

in Poland. Maintaining the obligation to buy only in reference 

to micro-installations is definitely an insufficient solution. 

The entire support mechanism is useless without the 

obligation to buy energy from RES at an average market 

price. 

New wording of Art. 25 sec. 1: 

„Energy company performing business activity in terms of 

electricity trading and selling to the final customer is obliged 

to buy the offered electricity generated in the connected 

renewable energy installations.” 

6.  Art. 25 and 

26 

Lack of transposition of Art. 16 of the Renewable Energy 

Directive. There are no provisions introducing 

implementation mechanisms for the following provisions of 

the directive: 

Art. 16 sec. 2 item: 

a) Member States assure that the transmission and 

distribution systems operators within their territory 

guarantee the transmission and distribution of the 

electricity generated from renewable sources; 

b) Member States assure also a priority access or 

guaranteed access to the power grid for energy 

generated from renewable sources; 

Additional articles with the following wording: 

Art. X 

1. Operators of the transmission system and 

distribution systems, taking into account the 

requirements regarding the reliability and safety of 

the power grid, assure: 

a) a guaranteed access to the power grid system for 

renewable energy installations, 

b) the transmission and distribution of energy 

generated by RES installations, 

c) priority for the RES installations in terms of 

connecting the energy sources to the power grid. 



c)  Member States assure that the system operators assigns 

priority to the installations using renewable sources of 

energy when selecting installation generating electricity, 

provided that it is possible in terms of safe exploitation of 

the national power system and is based on transparent 

and non-discriminating criteria. 

2. Detailed principles for the connections to the power 

grid are given in the Act on Energy Law, subject to 

the principles specified in sec. 1.  

7.  Art. 38  Parameters, which should be determined in the ordinance of 

the Minister of the Economy – such as types of RES, 

technical parameters, methods to calculate the share of 

energy, etc. should be included in the Act. There are no 

reasons for those basic parameters to be amended by the 

ordinance. Including those parameters in the Act would 

significantly increase the stability of the system. Current 

delays in terms of the update of the ordinance and the 

attempt to change its basic parameters along with each 

update would have a very bad impact on the investment 

decision making. Obligation thresholds should be included in 

the National Action Plan (NAP) and updated in accordance 

with the procedure for NAP updates. The European 

Commission would then supervise those thresholds and 

hence the stability of the system and investment safety 

would significantly increase.  

1. Parameters, which are currently determined in 

the ordinance, should be specified in the Act. 

2. The thresholds for the obligation should be 

specified in the National Action Plan, according 

to the procedure for the approval and 

verification of the National Action Plan.   

8.  Art. 46 sec. 1 The provision: “Certificate of origin, mentioned in Art. 27 

sec. 1, together with the correction ratio, mentioned in 

provisions issued on the basis of Art. 47, applies to the new 

investment for a period of 15 consecutive years, starting on 

(date) …” is not precise and fails to give an unambiguous 

answer, whether particular installations obtain the certificate 

of origin for 15 years together with the correction ratio 

indicted in consecutive ordinances issued on the basis of 

Art. 47, or whether the certificate of origin is obtained for 15 

years, together with the correction ratio indicated in the 

ordinance valid on the day of commissioning the 

New wording of Art. 46 sec. 1: 

“Certificate of origin, mentioned in Art. 27 sec. 1, together 

with the correction ratio, mentioned in provisions issued on 

the basis of Art. 47, in force on the day of commissioning 

the investment, applies to the new investment for a period 

of 15 consecutive years, starting on (date) …” 



investment. This is a key element is the key element in the 

entire system, therefore it needs to be precisely stated. 

9.  Art. 46 sec. 4 Because the details of the definition of modernization in sec. 

4 refer only to sec. 3 and modernisation is mentioned also in 

sec. 9, this section should be added.   

New wording of Art. 46 sec. 4: 

after the words:  “…mentioned in sec 3” add new words:” 

and in sec. 9”. 

10.  Art. 47 sec. 1 If the correction ratios are to be specified in the ordinance, 

the draft of the ordinance should be attached to the draft 

Act. The mechanism for changes of the correction ratios is 

not precisely specified. The Minister determines the ratios 

for the period of 5 consecutive years, but does it every 

three years.  According to Art. 100 the Minister of the 

Economy determines for the first time the correction ratios 

when the act enters into force. This would mean that the 

ratios will be binding for 5 consecutive years, therefore in 

accordance with Art. 105 until the end of July, 2015. This 

raises a question – will the ordinance determine the ratios 

for 2017-2022 or 2015-2020? Another amendment to the 

ordinance will be introduced in 2018. Will it specify the 

ratios for 2023-2028 or 2020-2025? In the first case the 

Minister would have to determine the ratios 5 years in 

advance, what prevents the chance to preserve their actual 

value, which depends on the market situation. The 5-year 

validity period for the ratios should be maintained. Also a 

mechanism is necessary for the introduction of new ratios. 

The new ratios should be determined in advance enabling 

the adjustment of business plans to new conditions. The 

period of 2 years seems reasonable. However, two different 

ratios cannot function within the same period of time for the 

same technology. Minister should also not be required to  

determine the ratios in advance (more than 2 years).  

Proposed new wording of Art.47 sec. 1.  

“1. Minister in charge of the Economy determines in an 

ordinance the correction ratios for each o the sources listed 

in sec. 2. The ratios will be determined for the period of 5 

consecutive years. Specification of the ratios for the next 5 

years will be given in the amendment to the ordinance, two 

years prior to the expiry of the current ordinance but not 

later until June 30 in the given year. 

2. Correction ratio are determined for the installations using 

the following sources: 

 biogas, 

 agricultural biogas, installed electric capacity from 

100 kW to 1 MW, 

  agricultural biogas, installed electric capacity from 

over 1 MW, etc., 

for each ratio in the given points. 

  

11.  Art. 50 sec. 1 Only several renewable energy sources were listed as those 

entitled to obtain the certificate of origin. Why ? Is it 

applicable only for sources of high efficiency cogeneration 

 



and micro-installations and biogas plants? 

12.  Art. 57 sec. 2 The thresholds of obligations related to the share of 

renewable energy in the sold (to final customers) energy 

balance should be given in the National Action Plan, as the 

basic tool to shape the efficiency of the support mechanisms 

and the execution of goals resulting from the Renewable 

Energy Directive.  

In Art. 57 sec. 2 add another item with the following 

wording: 

6) the size and method of calculating the share of renewable 

energy, resulting  from the obligation to obtain and present 

for cancellation of the certificate of origin, mentioned in Art. 

28 sec. 1 of the Act on Renewable Energy, in the sales of 

the electric energy to final customers within the next 15 

hears”. 

13.  Art. 64 on 

page 35 

Article numbered wrongly – 64 instead of 61.  

Obscure wording of the provision – the intention and 

content is incomprehensible. It negatively affects the 

stability of investment conditions. The current provision 

enables the creation of virtual accounting, which gives the 

minister in charge of the Economy the right to  determine 

various methods of calculating the final consumption of and  

actual amount of generated energy from renewable sources 

in order to provide a proper share of RES. The methods of 

calculating the RES share are specified in Art. 5 of the 

Renewable Energy Directive and there is no reason to 

introduce in a national regulation the same methods and 

hence cause investment insecurity in this aspect.  

Delete Art. 64 on page 35 with the current wording. 

 

If the support mechanism for RES requires specification of a 

method to calculate the amount of final consumption of 

energy from renewable sources and the actual energy and 

heat generated by particular technologies, those two was 

should be specified in the Act in order to constitute stable 

basis for the support mechanism and investment decisions.   

14.  Art. 76 and 

77 

Provisions on collective energy projects limit the economic 

freedom and impede, instead of  facilitating, the 

international cooperation in terms of the use of RES. The 

Minister of the Economy should not give consents to the 

execution of a collective investment, because such decisions 

are not covered by the scope of the Minister’s competence. 

The major problem that requires a smart solution, in terms 

of collective projects, is the amount of energy, which will be 

treated as the amount for the fulfilment of national energy 

goals. The simplest solution is to include in the obligation of 

a given country such amount of energy, which will be 

Delete par. 2 in Art. 76 

 

New wording of Art. 77: 

 

“1) Energy company involved in generation of energy from 

renewable sources, joining a collective energy project, 

informs the Minister in charge of the Economy, before 

commissioning the installation, and gives the following 

information: 

a) Names of the companies, etc. as in the draft act” 

“2) The national goal, mentioned in Art 57 sec. 2 item 1 



introduced to the national power system and will be used  

within the territory of this country. And just to this part of 

energy generated by the collective project, the certificate of 

origin will apply.  

If the Minister should be responsible for giving the consent 

for a collective project, the Act should provide  an appeal 

procedure against such consent and there are no provisions 

regarding the consequences of a refusal to give the consent. 

There is also no specification regarding the stage at which 

the companies should apply for such consent. There are no 

criteria according to which the amount of energy included in 

the fulfilment of national goals should be determined. This 

raises doubts about the competence of the Polish minister in 

charge of the Economy to specify the amount of energy 

included in the energy goal of another country.  

   

It is in the best interest w Poland to include in the 

performance of national goal all the energy generated within 

and outside the Polish territory. If Poland fails to provide the 

possibility of connecting national and international RES 

installations to national power system, then Poland should 

not block the possibility to transmit abroad  the energy 

generated in Poland.  

covers also the amount of electricity, heat or cold, which will 

be sold to the final customers within the territory of Poland.” 

 

“3) The certificate of origin, mentioned in Art.27, apply to 

energy generated within a mutual project, which is covered 

by the national goal, and which is mentioned in Art. 57 sec. 

2 item 1.  

15.  Art. 82  sec. 

1 

The penalty for failure to fulfil the obligation of obtaining 

and cancelling the certificates of origin and failure to pay the 

substitution fee should be significantly higher than the 

amount of the substitution fee, because the fee cannot be 

treated as a penalty, but as an alternative way of fulfilling 

the obligation.  

Change the wording of Art. 82 sec. 1 by adding after the 

phrase: “... and the amount of the substitution fee”  or if 

you know  the words: “multiplied by 1.3”.  

 

Change the wording of Art. 82 sec. 2 by adding after the 

phrase: “calculated in accordance with the Art. 35 sec. 1 “ 

16.  Art. 82 sec. 2 Wrong delegation to calculate the substitution fee. 

Inadequate penalty in the amount of the substation fee for a 

list of misdeeds not related to the obligation to obtain and 

cancel the certificates of origin. Incomprehensible provision.  

Entire article requires complete change.  



17.  Art. 86 sec. 1 Introduction of discretion into the procedure for imposing 

penalties for failure to observe the provisions of the Act in 

fact spoils the law and gives the President of Energy 

Regulatory Office additional, unnecessary responsibility. 

Lack of complaints against the decisions of the President of 

the Energy Regulatory Office will attract corruption.  

Delete entire Art. 86  

18.  Art. 95 sec. 2 The construction of connections, which may be a separate 

project from the RES installations, were omitted as a task, 

which could be financed from the National Fund for 

Environmental Protection and Water Management resources. 

In Art. 95 sec. 2) in Art. 401c  sec. 5 item 2) a), after the 

words: “acquisition or assembly of a renewable energy 

source installation” add the following fragment: “or 

connections of those installations.  

19.  Art. 95 sec. 3 Proposed division of resources of the National Fund for 

Environmental Protection and Water Management intended 

for the support of RES is explicitly promoting biogas 

installations and micro-installations. These measures should 

be used for the development of infrastructure, which would 

enable the reduction of investment costs in terms of other 

strategic sources, innovative sources and other sources, 

which significantly contribute to the achievement of national 

goals – such as offshore wind energy. 

In Art. 95 sec. 3 change the wording of Art. 40-1c sec. 5a 

item 3), by adding the following words: “… and the 

construction of connections for offshore wind farms”. 

 

20.  Art. 97  In order to simplify the procedures for the construction of 

connections for renewable energy installations, in art. 80 

par. 2 of UOOŚ, to the list of projects, which are not 

required to be in compliance with the MZPZ (spatial 

development plans) when issuing the environmental 

decision, the projects consisting in the construction of 

connection infrastructure for renewable energy installations 

should be added. 

In Art. 97, at the end of Art. 80 par. 2 of UOOŚ the 

following words should be added:„…and connections for 

renewable energy installations.” 

 


